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| BLA 94- 343 Deci ded Decenber 31, 1996

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring mning clai ns abandoned and void for failure to pay
rental fees. CAMG39780, et al.

Appeal dismssed in part; BLMdecision reversed in part.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

Under the Departnent of the Interior and Rel ated encies
Appropriations Act for Hscal Year 1993, P. L. 102-381,
106 Sat. 1378-79 (1992), and its inplenenting

regul ations, a mner holding 10 or fewer mning clains,
and neeting certain conditions, was entitled to seek a
rental fee exenption for one or nore of those clains
and submt rental fees for any renai ning clains.

APPEARANCES  Janes R Ragsdal e and Andrea J. Qiver, Yreka, Galifornia,
pro sese.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Janes R Ragsdal e and Andrea J. Qiver, husband and w fe, have
appeal ed froma decision of the Galifornia Sate (fice, Bureau of Land
Managenent (BLMV), dated February 2, 1994, declaring eight mning clai ns
abandoned and void for failure to pay rental fees for the 1993 and 1994
assessnent years, on or before August 31, 1993, as required by the
Departnment of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (Act), P.L. 102-381, 106 Sat. 1378-79 (1992), and its
i npl enenting regul ati ons (43 GFR 3833.1-5 through 3833.1-7 (1993)). Those
clains are the Geanie (CAMG 39780), Lucky Lode (CAMG 39910), Tinber Gulch
(CAMG 39915), Wélcone Il (CAMG39916), Goat (CAMG 40274), Dowing Qi ch
(CAMG 57684), R& R (CAMG 76460), and J & J (CAMG 76461). By order dated
April 22, 1994, we stayed the effect of BLMs decision pending a
resol uti on of the appeal .

d the eight clains listed inthe decision, only six are at issue in
this appeal. The record shows that neither Ragsdal e nor Qiver is an owner
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of the Wl cone Il claim(CAMG39916) and they claimno interest. In
addition, intheir statenent of reasons for appeal (SR, appellants state:
"A deci sion decl aring the Lucky Lode cl ai m CAMC 39914 abandoned and voi d
could be issued to us" (SORat 3). S nce such a decision has been i ssued,
we consi der appel lants' statenent as a wthdrawal of their appeal as to the
Lucky Lode claim and their appeal is dismssed to that extent.

The six clains at issue are located insec. 6, T. 45 N, R 7 W,
Munt D abl o Meridian, S skiyou Gunty, Galifornia, at the confluence of
Dow i ng GQul ch and Hunbug G eek wthin the Klamath National Forest. Qne of
the clains, the Tinber Qi ch (CAMG39915) may have previously been decl ared
null and void by BLM 1/

h Gctober 5, 1992, Gongress passed the Act, a provision of which
est abl i shed t hat

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a)

and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act al so contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,

1/ Janmes R and Sarmy B. Ragsdal e | ocated a pl acer mining claim
identified as the Tinber Qi ch Relocation on Mar. 20, 1972, and Janmes R
Ragsdal e filed that claimfor recordation wth BLMon Gt. 4, 1979, in
accordance wth section 314(b) of the Federal Land Policy and Managenent
Act of 1976, 43 US C 8§ 1744(b) (1994). BLMassigned that claim
recordation nunber CAMG 39915. Thereafter, in the case record and in the
decision that is the subject of this appeal that claimis identified as the
Tinber Quch claim In a decision dated June 11, 1975, this Board affirned
a Jan. 17, 1975, decision of the Galifornia Sate Gfice, BLM declaring
three placer mning clains null and void. lhited Sates v. Ragsdal e,

20 I BLA 348 (1975). The decision identified those clains as the "Ti nber
Qi ch Pacer Mning Qaima/k/a Tinber Gulch a/k/a Tinber Line Gilch;
Tinber Quch No. 2 Facer Mning daima/k/a Tinber Line Qi ch; and Ti nier
Qi ch Relocation Pacer Mning Qaim all located in section 6, T. 45 N,

R 7W, Munt Dablo Mridian." Id. at 349 n.1. |If the Ragsdal e deci sion
addressed the Tinmber Qi ch clai m(CAMG39915) at issue in this case, that
claimwas not properly recorded wth BLMin 1979. BLMshoul d det er mine
that fact upon return of the case filetoit.
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requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79.

ongress further nandated that "failure to make the annual paynent of
the claimrental fee as required by this Act shall conclusively constitute
an abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *." 106 Sat. 1379.

| npl enenting Departnental regul ations provided as fol |l ows:

Mning claimor site located on or before Gctober 5 1992. A
nonref undabl e rental fee of $100.00 for each mning clam mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 OFR 3833.1-5(b) (1993). 2

The only exenption provided fromthis annual rental requirenent was
the so-called snall miner's exenption, available to clainants hol ding 10 or
fewer mning clains, mll sites, and tunnel sites on Federal |ands who neet
all the conditions set forth in 43 QR 3833.1-6(a) (1993). WIliamB.
Way, 129 IBLA 173 (1994). 3/ If a clainant chose not to pay the rental
fees and instead to seek an exenption, the regul ations required the filing,
on or before August 31, 1993, of a "separate statenent * * * supporting the
clai ned exenption for each assessnent year [it] is clained" (43 OFR 3833. 1-
7(d) (1993)). Failure to pay the rental fee or file the required snal |
mner's exenption docunents wthin the prescribed tine period "shall be
deened concl usively to constitute an abandonnent of the mining claim* * *,
whi ch shall be void." 43 GFR 3833.4(a)(2)(1993).

In the present case, appellants sought to conply wth the
requi renents of the Act and its inplenenting regul ations by filing wth BLM
on August 30, 1993, separate certifications of exenption fromfees, signed
by both of them for the 1993 and 1994 assessnent years. h each formthey
listed the six clains for which an exenption was sought: Geanie, Tinber
Qilch, Gat, Dowing Qlch, R&R and J &J. O the sane day, they al so
paid $200 in rental fees for the Wl cone pl acer mning cla m(CAMG 39910)
for the 1993 and 1994 assessnent years.

Inits February 1994 decision, BLMdeclared the clains at issue here
abandoned and voi d, stating:

Aninterpretation of the Act of rtober 5, 1992, as printed in
the Preanbl e of the Federal Register, dated July 15, 1993, (FR

2/ Appellants' clains were all located before Gct. 5, 1992,

3/ ne of those conditions was that the clains for which a snall mner's
exenpt i on was sought were required to be under "[o]ne or nore Notices or
approved A ans of (perations * * *." 43 (R 3833. 1-6(a)(4) (i)(1993).
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Vol . 58 No. 134, page 38193) states, "Because the |anguage of the
Act only allows for a choi ce between either paying the fee or

doi ng the assessnent work and neeting the filing requirenents
‘...on such ten or fewer clains,’ a cla nant nay not pay the fees
for a portion of his or her ten or fewer clains and take the
exenption on the renai ning portion.” (enphasis added)

Snce the rental fees for the 1993 and the 1994 assessnent years
have been pai d on the Wl cone pl acer (CAMC 39910)[, it] has been
updat ed through the 1994 assessnent year. [Enphasis in original.]

(Decision at 2).

[1] In arecent case, Rchard W Taylor, 136 | BLA 299 (1996), this
Board addressed the issue of whether a clai nmant hol ding 10 or fewer clains
could file and qualify for an exenption for sone of those clains and pay
rental fees for others. In that case, the appellants filed exenption
certificates on August 30, 1993, for four clains and at the sane tine paid
rental fees for two of the sane clains. Inits decision, BLMstated that
the appel | ants had an approved pl an of operations for two of the clains,
but not for the other two for which fees had been paid. BLMdenied the
snmal | mner's exenption because the appellants did not have all their
clains under a plan of operations and declared the two clains for which
fees had not been pai d abandoned and void for failure to pay the fees.

The Board reversed BLM s deci si on concl uding that a mning cl ai nant
nay seek and obtain a small mner's exenption for clains under an approved
plan of operations and al so pay rental fees for other clains not covered by
a plan. Inreaching that conclusion, the Board stated that it found
nothing in the Act that prevented a clai nant hol ding 10 or fewer clains
frompaying rental on sone of those clains and seeking an exenption for the
others. It noted that the Act did not nandate that a clainant had to hol d
all clains as a group and cited the practical reason that a clai mant m ght
hold clains located "mles apart or even in another state.” R chard W
Taylor, 136 IBLAat 303 n.2. The Board' s rational e in Taylor controls the
result in the present case. V¢ reverse BLMs deci si on.

V¢ recogni ze that the preanbl e | anguage quot ed above and relied on by
BLMin this case and in Taylor would dictate a different result; however, a
regul atory preanbl e, by itself, does not have the force and effect of |aw

(hi o Manufacturers' Association v. dty of Akron, 628 F. Supp. 623, 634
(ND Onio 1986), rev'd on other grounds, 801 F.2d 824 (6th dr. 1986),
cert. denied, 434 US 801 (1987) (citing Chrysler Gorp. v. Brown, 441 US
281, 315-16 (1979)). Wiile a regul atory preanbl e nay be used to interpret
an anbi guous regulation, it cannot derogate the plain words of the
regul ations or enlarge their neaning. See Fonald Val nonte, 87 | BLA 197,
201 (1985). "Regulatory preanbles * * * nay be useful aids in the
interpretation of an anbi guous regul ation, but they cannot supplant the
regul ati on,

137 I BLA 246

WAW Ver si on



| BLA 94-343

itself. In other words, we cannot say that the regul ati on says what it
does not say or proscribes what it does not, in fact, prohibit." 1d.
at 201.

In Tayl or at 136 I BLA at 302-03, we examned a nunber of the rental
fee regul ations and concl uded:

BLM coul d have incorporated its understanding of the statute [as
set out inthe preanble] into the pronul gated regul ati ons. As

di scussed above, several provisions of the regul ations indicate
that it did not, but instead understood that there woul d be cases
in which clainants woul d obtain a snall miner's exenption for
less than all of their clains.

Accordingly, nothing in the Act or the regul ations promul gated to
i npl enent the Act precluded a claimant fromseeking a snall mner's
exenption for some of the 10 or fewer clains and paying the rental fees for
the remainder. BLMinproperly declared the clains at issue abandoned and
void for failure to pay tinely rental fees. Wether or not appellants, in
fact, qualify for a snall mner's exenption may be determned by BLM upon
return of the case file.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, appellants' appeal is
dismssed to the extent it concerns "The Lucky Lode" | ode mining claim and
the BLM deci si on appeal ed fromis reversed to the extent it declared the
Geanie, Tinber Gulch, Goat, Dowing Qich, R&R and J & J placer mning
cl ai ns abandoned and void for failure to pay rental fees.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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